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* Judge Bownes heard oral argunent inthis matter, and participatedin
t he senbl e, but he did not participateinthedrafting or theissuance
of the panel's opinion. The remaining two panelists thereforeissue
this opinion pursuant to 28 U . S.C. § 46(d).

LI PEZ, Circuit Judge. This appeal arises froma nedical

mal practice | awsuit all egi ng negligent prenatal care and injuries
sust ai ned by Aaron Nett during his delivery on April 2, 1992. The Netts
filed suit against the obstetrician, Mtchell Bellucci, MD., on Apri l
30, 1996. Wien the Netts di scovered that the probl ens during delivery
stemmed, at |east inpart, fromthe erroneous readi ng of an ul trasound
by radi ol ogi st Peter G oss, MD., they filed a notion for | eave to anend
their conplaint toinclude hi mas a def endant on March 10, 1999. The
Netts filed their amended conpl aint on April 26, 1999. In between these
two filings, thetinme duringwhichthe Netts could comence an acti on
agai nst Dr. Gross under Massachusetts' seven-year statutes of repose
expired, and the district court dismssedtheir clai magainst Dr. G oss
on that basis. Becauseit is unclear, under Massachusetts | aw, whet her
thefiling of anotionfor | eave to anend constitutes the commencenent
of the action for the purpose of the statutes of repose, or, as the
di strict court held, the anended conplaint itself nust befiledwthin
t he statutory period, we certify, on our own notion, this question and
arelated questiontothe Suprene Judicial Court of Massachusetts (SJO).
l.
On April 2, 1992, Aaron Nett was born at the M ford-

Whitinsville Hospital in MIford, Massachusetts, wei ghing nore t han
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el even pounds.! Due to his | arge size, acondition called nmacrosoni a,
Aaron's delivery was difficult and he sustained anerveinjurytohis
shoul der. Mtchell Bellucci, MD., delivered Aaron and, based upon an
ul trasound performed a week earlier, did not anticipate the
conplications. Mchael Goss, MD., was the radi ol ogi st who perforned
and interpreted the ultrasound on March 26, 1992, estimating t he fetal

wei ght to be ei ght pounds.

1 Because of the i nportance of the datesinthis matter, we offer
thefollowingtinelinetosumrarize the dates set forthinthe Part |
narrative:

March 26, 1992: Dr. Gross perforned the prenatal ultrasound.

April 2, 1992: Aaron Nett is born.

April 30, 1996: The Netts filed their conplaint against Dr
Bel l ucci all eging negligent medical care.

March 10, 1999: The Netts filed the initial notion for |eave to
amend to include Dr. Gross.

March 19, 1999: The Netts served Dr. G oss with the notion for
| eave to anmend.

March 29, 1999: The Netts refiled the notion for | eave to anend
in conpliance with the | ocal rules.

March 31, 1999: Dr. Goss filed an oppositionto the plaintiffs’
nmoti on to amend.

April 8, 1999: The district court granted the notion for | eave

to amend by handwitten note, assigning a due
date of April 19, 1999 for t he anended conpl ai nt.

April 26, 1999: The Netts filed their amended conpl ai nt.

May 13, 1999: Dr. Goss filed a notionto dism ss the anended
conpl ai nt because it was not tinely filed.

July 21, 1999: The court rejected Dr. Gross's notion.

Sept enber 16, 1999: Dr. G oss filed a notion for reconsi deration of
the district court's denial of the nmotion to
di sm ss the conpl aint.

January 21, 2000: The court reversed its prior ruling, granting Dr.
G oss's notion for reconsi derati on and di sm ssing
t he amended conpl ai nt.
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On behal f of her son, Robin Nett filed suit agai nst Dr.
Bel | ucci on April 30, 1996, asserting the obstetrician's negligencein
t he provi sion of prenatal care and in Aaron's delivery. Specifically,
the Netts contended t hat Aaron's macrosom a deri ved froman undi agnosed
case of gestational diabetes, for which Dr. Bel |l ucci shoul d have t est ed
Ms. Nett earlier inthe pregnancy. In addition, the parents, Robin and
Janmes Nett, claimed | oss of parental consortium

Duri ng di scovery, the plaintiffs attenpted to obtainthe
ul trasound fil mfromthe hospital, initially serving a subpoena duces
tecumon June 30, 1998. The hospital responded that the fil mhad been
destroyed. Despite plaintiffs' request, Dr. Gross also failed to
produce the ul trasound fil mat his deposition on August 4, 1998, stating
that inresponseto hisinquirytothe manager of the hospital'sfile
roomhe had beentoldthe fil mwas nol onger avail able. Finally, on
February 4, 1999, in response to a second subpoena duces tecum the
hospital recovered the filmand forwarded it to the plaintiffs.

The trial date was schedul ed for May 24, 1999. On March 10,
1999, the Nettsfiledtheir initial notionfor |eaveto file an anended
conplaint toinclude Dr. Gross as a defendant. The anended conpl ai nt
itself was not attached to the notion to amend, but the notion was
acconpani ed by a t en- page nmenor andumwhi ch i ncl uded a det ai | ed sunmary
of the facts of the case and indicated that the Netts i ntended to all ege

that Dr. G oss negligently m sreadthe ultrasound taken one week pri or
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to Aaron's birth, andthat this error contributedto the conplications
at delivery. The nmenorandumal so identified a nedical expert who hel d
t he opi nion that Dr. G oss had been negligent inreadingthe ultrasound.
Dr. Gross, in his oppositionto the notionto anmend, which he filed
before the Netts had filed their anmended conplaint, rebutted the
plaintiffs'" menorandum point by point.

However, infiling their nmotionto anend, the plaintiffs
failedtocomply with Massachusetts District Court Local Rule 15.1,
whi ch requires the servi ce of "the notion to anmend upon t he proposed new
party at | east ten (10) days i n advance of filing the notion." Local
Rul e 15.1(B). Local Rul e 15.1 was adopted by the District Court of
Massachusetts to conply wi t h t he Expense and Del ay Reducti on Pl an of the
Di strict of Massachusetts, whi ch sought to prevent the ranpant | ate
addi tion of parties that "inevitably del ays t he case and gener at ed
unnecessary procedural litigation."? By requiringthat parties who will
be added t o an acti on t hrough an anended conpl ai nt be served with the

notionto amend prior tofilingthe notionw th the court, those parties

2 Local Rule 15.1 --Addition of New Parties-- was drawn from
Articlelll of the Plan, Rule 3.02. The |l ocal rule was intended to
suppl ement Federal Rul e of G vil Procedure 15, which deal s wi t h amended
pl eadi ngs. As the Reporter's Notes to the |local rul e anmendnents
enphasi ze: "Rule [15.1] is not designed to underni ne the |i beral
anmendrent policy of Federal Rul e of G vil Procedure 15, but to provide
sone gui dance as to when | eave t o anmend shoul d be 'freely given' andto
encourage the early addition of parties.™
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woul d be abl e to respond nore qui ckly to the notionto anend when it was
filed.

Al though the local rule alsorequires that acertificate of
service beincludedinthefilingof the notionto anend, thereis no
evidence that the clerk of the court rejectedtheinitial filing. After
di scovering their omssion, the plaintiffs, of their ow accord, served
Dr. Gosswiththe notionfor | eave to amend t heir conplaint, as well
as anotiontoextendtinme, on March 19, 1999. In conpliancew ththe
| ocal rule, these notions werethenrefiledw ththe court on March 29,
1999. Again, the plaintiffs did not include the proposed anended
conplaint withthese notions. Dr. Goss opposed the plaintiffs' notion
for | eave to anend t he conpl ai nt, argui ng undue del ay and prej udi ce
(with noreferencetothe statute of reposeissue). The court granted
the plaintiffs' notionon April 8, 1999, giving themuntil April 19,
1999, tofilethe anended conplaint. They did nnot file that conpl ai nt
until April 26, 1999.

On May 13, 1999, Dr. Gross filed a notion to dism ss the
anmended conpl ai nt, arguing that the plaintiffs' clai nms were barred by
the state's seven-year statutes of repose. See Mass. CGen. Laws ch. 231,

8§ 60D; ® Mass. Gen. Laws ch. 260, 8 4.4 The ul trasound was perfor nmed and

3 The statute governing Aaron Nett's cause of action reads:
[Alny claimby a m nor against a health care provider
st emm ng fromprof essi onal services or heal th care rendered,
whet her in contract or intort, based onthe all eged act,
om ssi on or negl ect shall be conmenced withinthree years
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i nterpreted on March 26, 1992. Therefore, Dr. Gross argued, the filing
of any anmended conpl ai nt addi ng hi mas a def endant after March 26, 1999,
nmust be di sal | owed because t he cl ai mhad been exti ngui shed after t hat
dat e.

On July 21, 1999, the court denied the notionto dism ss.
Exercising its discretion under Local Rule 1.3,° the court concl uded:

This Court, after considering the policies

underlyi ng Local Rule 15.1 and the statutes of

repose, concludes that the plaintiffs' failureto

conply with that Local Rule was harmess. It will

t her ef ore excuse t he vi ol ati on and deemt he noti on

t o amend t he conpl ai nt to have been properly fil ed

on March 10, 1999.

Fi ndi ng t hat t he npoti on seeking | eave to anend woul d have been fil ed

prior tothe expiration of the repose period but for the violation of

fromthe date t he cause of acti on accrues, except that a
m nor childunder the full age of six years shall have unti l
hi s ninth birthday i n which the acti on may be comenced, but
inno event shall any such action be comenced nore t han
seven years after occurrence of the act or om ssion whichis
t he al | eged cause of the i njury upon whi ch such actionis
based.
Mass. Gen. Laws ch. 231, § 60D.

4 The statute governing the parents' | oss of consortiumclaim
reads: "Actions of contract or tort for mal practice, error or m st ake
agai nst physicians . . . shall be coomenced wthinthree years after
t he cause of acti on accrues, but in no event shall any such acti on be
commenced nore t han seven years after the occurrence of the act or
om ssion whichis the all eged cause of injury upon whi ch such actionis
based.” Mass. Gen. Laws ch. 260, § 4.

5 Local rule 1.3 reads: "Failure to conply with any of the
directions or obligations set forthin, or authorized by, these Local
Rul es may result in dism ssal, default, or the inposition of other
sanctions as deened appropriate by the judicial officer."

-7-



Local Rule 15.1, the court ruledthat "thetine that el apsed bet ween t he
filing of the notionto anend [ March 10, 1999] and the filing of the
anmended conpl aint [April 26, 1999] istolledfor the purpose of the
applicable statutes.” In making this ruling, the court apparently
concluded that only the filing of the anended conpl aint itself, rather
than the filing of any notion to anmend, would constitute the
commencenent of an action for the purpose of the statutes of repose.

Dr. Gossfiledanotionfor reconsideration of the denial of
the notionto dismss. Inhis nmenmorandumin support of the notion, Dr.
Gross urged the court to "nore fully address the issue of the
det er mi nati on of the date of ' cormencenent’ of the Plaintiffs' action”
and chal l enged the court's authority totoll the running of the statutes
of reposeinthis case. Inreevaluatingits decision, the court wote:

Al t hough the Court originally permttedatolling

of the statute of repose betweenthe filing of the

nmot i on for | eave to anend t he conpl ai nt ( March 10,

1999) and the filing of the amended conpl ai nt

(April 23, 1999)¢ . . . suchtollingof astatute

of repose was i nproper. The plaintiffs did not

file aclaimagainst Dr. Goss before the period

of repose expired and t herefore any such cl ai mhad

al ready been irretrievably extingui shed.

The cl ai magainst Dr. Gross was di sm ssed on January 21, 2000.

¢ The actual date on whichthe Netts fil ed the amended conpl ai nt
was April 26, 1999.
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The district court had diversity jurisdictioninthis matter

pursuant to 28 U. S. C. 8§ 1332, requiringit to apply the substantive | aw

of Massachusetts. See Erie R Co. v. Tonpkins, 304 U S. 64 (1938);

Catex Vitol Gas, Inc. v. Wlfe, 178 F.3d 572, 576 (1st G r. 1999). The

Massachusetts | aws at i ssue have been deened st at ut es of repose. See

McGui nness v. Cotter, 591 N. E. 2d 659, 663 (Mass. 1992). Al though the

Massachusetts courts have not explicitly characterized the repose

statutes as substantive |l aw, Cosne v. Wi ttin Machi ne Wirks, Inc., 632

N. E. 2d 832, 834 (Mass. 1994) ("[S]tatutes of repose are not clearly
procedural. . . ."), "[a] mass of authority treats statutes of repose

as substantive rather than procedural.” Pinkhamv. Collyer |Insul ated

Wre Co., No. 92-0426B, 1994 U. S. Dist. LEXIS21490 at *17-*18 (D.R.I.
1994) (citing cases to support afindingthat "[a] mass of authority
treats statutes of repose as substantive rather than procedural "); see

also Romani_ v. Cranmer, Inc., 992 F. Supp. 74, 76 (D. Mass. 1998)

("[S]tatutes of repose are substantive in nature under federal |aw ");

Al ves v. Siegel's Broadway Auto Parts, Inc., 710 F. Supp. 864, 869 (D.

Mass. 1989) (reasoning that the Massachusetts courts woul d find statutes
of repose to be substantive in nature because they "relatetothe very
exi stence of the cause of action itself.”). W agree with this
anal ysi s.

Therefore, pursuant to the | aw of Massachusetts, we nust

answer two questions: (1) when didthe statutes of repose beginto run;
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(2) when didthe Netts comence their action against Dr. Gross for the
pur pose of the statutes of repose. The answer tothe first questionis
easy. The answer to the second question is nore el usive.

A. Triggering the Statutes of Repose

The plaintiffs claimthat the repose peri od comrenced on
April 2, 1992, the date of Aaron Nett's injury at birth. Furthernore,
the Netts argue that the repose peri od coul d not comrence prior to
Aaron's birth because he coul d not bring an acti on agai nst Dr. G 0ss
until his birth. The defendants contend that the repose peri od began
when t he al | egedl y negl i gent act was perfornmed, neaning the day that the
ul trasound was performed and i nterpreted.

The pl ai n | anguage of the statutes of repose resol ves t hese
conpeting contentions. The controlling date for the comrencenent of the
repose periodis the date of the "occurrence of the act or om ssion
which is the all eged cause of the i njury upon which such actionis
based."” Mass. Gen. Laws ch. 231, § 60D. Indeed, the statutory period
conspi cuously "is not related to the accrual of any cause of action.”

Klein v. Cat al ano, 437 N. E. 2d 514, 516 (Mass. 1982); see al so Ti ndol v.

Bost on Hous. Auth., 487 N E. 2d 488, 490 (Mass. 1986). Gventheclarity

of the statutory | anguage, and the confirmati on of its inport by the
Massachusetts courts, thetriggering date for the statute of repose
period in this case is March 26, 1992, the date of the ultrasound

perfornmed by Dr. Gross.
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B. Commencenent of the Action

Massachusetts |l awi s cl ear on the unforgiving nature of a
statute of repose. "The effect of the statute of reposeis to place an
absolutetinmelimt ontheliability of thosewithinits protection and

toabolishaplaintiff's cause of actionthereafter.” MGui nness 591

N. E. 2d at 662; see al so Protective Lifelns. Co. v. Sullivan, 682 N E. 2d

624, 634 n.19 (Mass. 1997). "Unlike astatute of limtations, which
bars a cause of actionif not brought withinacertaintine period, a
statute of repose prevents a cause of action fromarising after a
certain period. The bar of a statute of repose is absolute.” Janes

Ferrera & Sons, Inc. v. Sanuel s, 486 N. E. 2d 58, 61 (Mass. App. Ct. 1985)

(citations omtted); see also Klein, 437 N. E. 2d at 516 (stating t hat

after the repose period expires, the action is "conpletely

elimnate[d]"); Plumer v. Gllieson, 692 N. E. 2d 528, 531 (Mass. App.

Ct. 1998) ("[T] he | anguage of the statute i s plainand unanbi guous.").’

Massachusetts courts have concl uded that "[f] ai rness demands t hat a

" The Legi sl ature intended therigidrequirenents of the statute
of repose. See Plummer, 692 N. E. 2d at 530; Klein, 437 N. E. 2d at 520
In Franklin v. Albert, 411 N. E. 2d 458 (Mass. 1980), the Suprene
Judi ci al Court held that an action for medi cal mal practi ce does not
accrue until patients | earn or shoul d have | earned of t he harmt hey
suffered. [d. at 459-60. Renmarking onthe policy basis for Mass. Gen.
Laws ch. 231, 8§ 60D, thePlumrer court stated: "In order to counter the
effect of [theFranklin] decisiononthe cost of mal practice i nsurance
anditsresulting effect onthe cost of health care, the Legi sl ature
anmended t he applicable statute of imtations for nedical mal practice
claims for both m nors and adul ts by addi ng a st at ute of repose .

692 N. E. 2d at 530.
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def endant at sonme ti ne shoul d be secure i nthe know edge that the sl ate
has been wi ped cl ean." Tindol, 487 N E 2d at 490 (quotations omtted).

Sensitivetothese precedents, the district court concl uded
in its ruling on the notion for reconsideration that it had
i nperm ssibly tolledthe Massachusetts statutes of repose by al |l owi ng
the notionto anend filed by the Netts on March 10, 1999 to stop t he
runni ng of the seven-year statutory perioduntil the Netts couldfile
t hei r anended conpl ai nt agai nst Dr. G oss on April 26, 1999, nore t han
seven years after Dr. Gross performed the prenatal ultrasound on March
26, 1992. There is an unstated premse inthis ruling -- that the
filing of the notion for | eave to anend the conpl ai nt to add a party
does not constitute the commencenent of the action for the purpose of
t he statutes of repose; instead, the anmended conpl ai nt itself nust be
filed after court approval of the nmotion to anmend to neet the
commencenent requirenent of the statutes of repose. |f this unstated
premseisincorrect, andif Massachusetts | awwoul d treat the March 10,
1999 notion for | eave to anend as t he commencenent of the acti on agai nst
Dr. Gross for the purpose of the statutes of repose, thenthe district
court may have erred inruling that only the filing of the amended
conpl aint itself agai nst Dr. Gross woul d conmence t he action for the
pur pose of the statutes of repose.

We turn to that comencenent of the action question,

expl ai ni ng further why we | ook to the | aw of Massachusetts for the
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answer. InVWalker v. Arnco Steel Corp., 446 U. S. 740, 752 (1980), the

Suprene Court heldthat "indiversity actions Rul e 3 [of the Federal
Rul es of G vil Procedure on commencenent of the action] governs the date
fromwhi ch various tim ng requirenents of the Federal Rul es beginto
run, but does not affect state statutes of limtations.” |d. at 751.
More specifically, Wal ker held that a federal court sittingindiversity
shoul d adhere to state procedural (service) requirenents integral tothe
state law(statute of limtations) solongasthereis nofederal rule

directly onpoint. |d. at 752-53; see al so Ragan v. Merchants Transfer

& War ehouse Co., 337 U. S. 530, 533-34 (findingthat the state statute
of limtations that requires serviceto comrence an action controls
rather than Fed. R Civ. P. 3); 4 Charles Alan Wight & Arthur R
M Il er, Federal Practice and Procedure § 1057 (2d ed. 1987) (discussing
comrencenment of actions in diversity cases involving statutes of
limtations). This holding has been reiterated by other courts of
appeals. "[T] he Federal Rul es of Civil Procedure determ ne the date
fromwhich various tim ng requirenents beginto run. They do not,
however, affect the comencenent of a |awsuit. Rat her, state

conmencenent rul es apply." Larsen v. Mayo Med. Ctr., 218 F. 3d 863, 867

(8th Gr. 2000) (involvingtimeliness of amal practice acti on under the
state statuteof [imtations) (citationsomtted). G venthe close

ki nshi p between statutes of |imtations and statutes of repose, this
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reliance on state l awto resol ve acti on conmencenent i ssues rai sed by
state statutes of [imtations al so applies to state statutes of repose.

Massachusetts | aw, however, is unsettled onthe specific
poi nt of whether the filing of the notion for | eave to anend the
conplaint toadd aparty or the filing of the anmended conpl aint itself
af ter approval of the nmotion to amend by the court constitutes the
commencenent of the action for the purpose of the statutes of repose.
I n Ti ndol , the SJCconsi dered whet her the al |l owance by the trial court
of a notion to amend addi ng def endants to a previously fil ed conpl ai nt
conpliedw th the acti on conmencenent requi rement of the applicable
st at ut e of repose. See 487 N. E. 2d at 489-90. Throughout the deci si on
t he anal ysi s of conpliance focuses onthe date that the notionto anend
was filed. Seeid. However, because the notion to anend i nTi ndol was
itself filed after the statutory period had expired, the specific
question that nmust be deci ded here was not posed.

Because we have found no controlling precedent on the
question of what constitutes the commencenent of an action for the
pur pose of the Massachusetts statutes of repose, and thi s questi on may
be determ native of the Netts' cause of acti on agai nst Dr. Gross, we
elect to certify the question to the Suprene Judicial Court of

Massachusetts. See Kansallis Finance Ltd. v. Fern, 40 F. 3d 476, 481

(1st Cir. 1994) (certifying a question of Massachusetts lawto the SJIC

in the absence of controlling precedent); Mass. S.J.C. R 1:03
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(accepting certified questions which nmay be claimdetermnativeif there
is no controlling SJC precedent).

We al soneedto certify a second question, contingent upon
the SJC s response to our first question, concerningthe effect of the
Netts' violationof Local Rule 15.1. Initsinitial decision denying
Dr. Goss'snotiontodismss, thedistrict court concluded that the
Netts' failureto conply with Local Rule 15.1 was harm ess, inlight of
t he policies underlyingthelocal rule andthe statutes of repose, and
deemed the notionto amend filed on March 10, 1999 effective for the
purpose of tollingthe statutes of repose, w t hout consi deri ng whet her
the notionto anenditself couldconstitutethe comrencenent of the
action against Dr. Goss for the purpose of the statutes of repose. In
i ts subsequent reconsideration of that ruling, the court shiftedits
focus fromthe notionto anmendtothe filing of the anended conpl ai nt,
ruling that the notionto anmend coul d not toll the statutes of repose
and that only the filing of the anended conpl ai nt satisfied those
statutes. If the SJCwereto concludethat thefilingof the notionfor
| eave t o amend coul d constitute the cormencenent of the action for the
pur pose of the statutes of repose, we woul d have to consi der the ef fect
on that notion of the violationof |ocal rules applicabletothefiling
of such notions. Therefore, inthe event that the SJCconcl udes t hat
t he action can commence with the filing of the notion to anend, we

request further gui dance as to whether the policies underlyingthe
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Massachusetts statutes of repose require that the notionto anend be
filedinstrict conpliancew th | ocal rules of court applicabletothe
filing of such notions, or whet her courts have di screti onto excuse non-
conpliance with such | ocal rul es wi t hout runni ng af oul of the statutes

of repose.

CERTI FI CATI ON
For the reasons stated in our opinion in this case, we
certify the follow ng two questions tothe Suprene Judicial Court of
Massachusetts:
(1) I'sthe operative date for cormencenent of an action for
pur poses of the Massachusetts statutes of repose t he date of
filing of anotion and supporting nemorandumfor | eaveto
anmend a conpl aint to add a party (assum ng tinely service),
or isthe operative date the date t he anended conplaint is
filed after | eave of court is granted, when | eave of court is
required by the Rul es of Civil Proceduretofile an anended
conpl ai nt ?
(2) I'f the answer to Question No. 1is that the operative
dateisthe date of filing of the notionfor | eave t o anend,
do the policies underlyingthe statutes of repose require
that suchfilings beinconpliancewiththelocal rul es of

court applicabletothe filing of such notions, or dothose
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policies permt thecourt inits discretiontoexcuse non-

conpliance with the |ocal rules?
This court certifies that these questions nay be determ native of a
cause of actioninthis caseandthat it appears thereis nocontrolling
precedent in the decisions of the Suprene Judicial Court. W woul d al so
wel cone any addi ti onal observations about rel evant Massachusetts | awthe
SJICrmay wi shto offer. Theclerk of this court istoforward, under the
official seal of this court, seven copies of the certified questions and
our opinioninthis case, alongwiththe briefs and appendi x fil ed by
the parties, tothe Suprene Judicial Court of Massachusetts. W shall
await itsreplywithinterest and appreciation. Intheinterim we
retain appellate jurisdiction. W note that the parties have not
briefedtothis court the two questions certified, and we recomrend t hat

the Supreme Judicial Court receive additional briefing.
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